[Lord GARDENSTON Reporter, ] 


Januar 7. 1766, 


[IM E M O K 1 A L. 


FOR. 


George Boyd, Merchant in Edinburgh, Defender; 
AGAIN S T 


David Rufſel, Writer in Edinburgh, Truftee for the 


Creditors of James Ewart, Accomptant in the 
Royal Bank, and John Macintoſh junior, Mer- 


chant in London, Purfuers. 
D in Edinburgh, and Accomptant to the Royal Bank 

of Scotland, as have acceded to a Truſt-diſpoſition 
granted by Ewart of his Eſtate to him, and John * 
Merchant in London, one of thoſe Creditors, have brought 


AviD RUSSEL, Writer in Edinburgh, as Truſtee for 
{ſuch of the Creditors of James Ewart, late Merchant 


ſundry other Perfons, Creditors of Ewart, for ſetting aſide 
ertain Conveyances made in their favour, and Diligences 
ſed by them: And the Libel, fo far as reſpects the Memo- 
liſt, ſets forth, that the ſaid James Ewart having, as 
now appears, carried on Trade for a Courſe of Years, 


che preſent Action againſt George Boyd the Memorialiſt, and 


\ 
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* and wid reſolved to ſtop Payment in the Month of March 
* laſt, he did, on or about the 28th Day of the ſaid Month, 


« ;ndorſe to the ſaid George Boyd, his Brother- in-Law, in Se- 
* curity or Satisfaction of a Debt ſaid to be due by him to 


p the ſaid George Boyd, the following Bills due to him, Oc.“ 


And it = free, ” That the Indorſation ſhould be reduced. 
and the Memorialiſt decerned to pay over to the Purſuer, 
David Ruſſel, what Money he has recovered from the ſaid 


Sn „ Bills, and to convey ſuch of the Bills as he has not recover- 


* ed Payment of.” . 

When the Action eame to be inſiſted in before Lord Gar- 
denſton Ordinary, the Memorialiſt produced ſuch of the Bills 
as were in his Cuſtody; and declared, That as Ewart! had 
been rendered Bankrupt in Terms of the Statute 1696, with- 
in ſixty Days of the indorſing of the Bills, he did not deſire to 


take any Benefit from the Indorſations, but denied all Fraud 


and Colluſion with Ewart the Bankrupt; and pleaded in De- 
fence, That for ſome conſiderable Time before the Bankrupt- 
cy he had lived in bad Terms with, and had not ſpoke to 
Emwart till the 14th December 1762, when they met to ſettle 
ſome Accounts, and he got Ewart's promiſſory Note for 
L. 100 Sterling, as the Balance due to him upon the Ac- 
eounting: That upon the 14th: March 1764, he got a Note 
from Ewart, defiring a Loan for two Days of what Money 
he could ſpare ; in- conſequence of which, he gave him an Or- 
der upon the Caſhier of the Old Bank, for L. 114 Sterling, 
to be placed to his Debit in a: Caſh-credit he had with that 
Bank, in which Ewart was. a Surety for him, and took 
Emwart's accepted. Bill for the Money, payable one Day after 
Date: That Ewart having failed to repay the Money as pro- 
miſed, he called at his Houſe fon it upon; the 28th of March, 
as he beſt remembered; but miſſing him, told his Wife of 
his Errand, who in Return ſaid, that ſhe believed her Huſ- 
band was much ſtraitened for Money: That ſome ſhort 
Time thereafter, he was ſent for by Ewart to his 8. 
2 


-who told him he could not give him Money, but would indorſe 
or give to him blank indorſed Bills, from which he might recover 
what was owing. to him; and accordingly gave to him Bills 
to the Amount of L. 280, 25.: That ſoon thereafter he heard 
of Ewart's ſtopping Payment, and that. his Creditors were 
proceeding in Diligence, and Arreſtments were. uſed. againſt 
the Memorialiſt by ſeveral of the Creditors upon the 3oth 
and 31ſt March: That upon the 2d April, having commu- 
nicated to a Friend his receiving the aforeſaid Bills fronx : 
Ewart, he came to be informed that the Tranſaction was re- 
ducible, on account of Ewart's Bankruptcy, and was adviſed 
not to truſt to it, but to uſe Arreſtments as the other Gredi- 
tors were doing: That, in. conſequence of. this Advice, he 
returned the Bills to Ewart; and having executed a Sum- 
mons againſt him before the Sheriff, he, upon the depending, 
Action, uſed Arreſtments in the Hands of the Accepters of 
the Bills, and ſeveral other Perſons, who he ſuſpected to be. 
Debtors to Ewart; but. ſome other Creditors were before him 
in arreſting, as to many of theſe Perſons: That in February 
1764, he had purchaſed from Ewart with ready Money, a Bill 
upon London for L.1 oo Sterling, which was refuſed to be paid, 
and returned upon him by an Indorſee, to whom he had to pay 
L. 5, on account of Change and Re- exchange, &c.; and upon 
this Ground of Debt he. did likewiſe uſe Arreſtments againſt. 
ſundry Perſons, who he ſuſpected might be Debtors to Ewart : 
That he. proſecuted ſeveral Forthcomings againft the Arreſt- 
ers, and recovered, in conſequence thereof, L. 153: 6: 11; 
and in the Courſe of the Proceedings, the Bills were recover- 
ed from Ewart, in virtue. of a Diligence from the Sheriff of 
this County, before whom one of the Proceſſes of Forthco- 
ming depended, and produced in that Proceſs by the Officer of 
the Court, who received. them from E hart: That his Con- 
duct in all theſe Proceedings was fair and juſt; and he was 
adviſed; that he was not bound in Law, either to pay the 
Money he had recovered to Mr Rſel the general Trattec 
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for the Creditors, or to depart from the Benefit of his Arreſt- 
ments, ſo far as he had got a Preference thereby, in favour 
of the other Creditors. 


The Purſuers, after hearing the Memorialiſt's Defence in 


| Subſtance above ſet forth, were directed to give in a Conde- 


ſcendence of what they meant to inſiſt upon; which they ac- 
cordingly did; and after obſerving therein, that Ewart, in 
a judicial Declaration taken before your Lordſhips at the De. 


ſire of one of his Creditors, on a Suſpicion of Fraud and Con- 


cealments, had ſaid, that on the Morning of the 29th March 


he told the Memorialiſt he was obliged to ſtop Payment, and 


that he could not pay him, but carried him to his Houſe, 
and gave him the Bills in queſtion; they proceed in the follow- 
ing Words, What the Purſuers inſiſt for at preſent is, That 
« _ confeſs or deny the Facts ſet forth in the Bankru pt's 
i Declaration, and condeſcend upon the Way and Manner 


* by which he got the ſeveral Bills above ſtated ; and how he 


* got Information as to the other Debts arreſted. by him; if 


he received any other Bills or Caſh other than thoſe above la- 
ted. He will alſo produce the Grounds of Debt due to him, 
and ſhow what is due thereon, and condeſcend upon the 


* ſeveral Sums he has received in Part Payment thereof, by 
Diligence or otherwiſe, and when and from whom he re- 
© ceived the Money; and at the ſame Time produce the 0- 


ther Diligence he has uſed as a Creditor of the Bankrupt.” 


The Condeſcendence reſpected likewiſe a Challenge — 
of certain Rights and Preferences obtained by Meſſ. Hotchk:s, 
Ewart, and Cleg horn, Creditors for Relief of a Caſh- credit to 
Ewart the Bankrupt, which they were bound for to the 


Royal Bank: And they and the Memorialiſt having, in o- 
1 to the Order of the Lord Ordinary, given in their 


reſpective Anſwers to the Condeſcendence, his Lordſhip © ap- 


pointed the Purſuers to ſay, whether they demand a Proof 


* of the: Facts condeſcended on by them, or if they propoſe 


that the. Cauſe. ſhall be adviſed as it ſtands.” To which 


the 
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the following Anſwer was made next Day. Sir David 
« -Dalrymple for the Purſuers declares, that in the preſent 
«State of the Cauſe, he does not inſiſt for any further Proof, 
i but that the Cauſe may be advifed as it ſtands.” 

The Purſuers, after great Aviſandum had been made with 
the Writs produced, applied to have the Cauſe heard in your 
Lordſhips Prefence ; but lit appearing to the Court, that it 
would be more proper to have the Facts adjuſted before an 
Ordinary, the Cauſe. was ſent to the Outer-houſe in common 
Form, to have the Reaſons of Reduction diſcuſſed. 

The Lord Ordinary, after adjuſting the Facts in the Man- 
ner above taken Notice of, either moved with the Purſuers 
Deſire, of having the Cauſe determined by your Lordſhips, 
or with Difficulties occurring in the Caſe, has been pleaſed to 
take the Cauſe to report, and to order Memorials to .be gi- 
ven in. | | | 

In the preſent State of the Cauſe, the Facts muſt be taken; 
and held to be true, as fet forth in the Memorialiſt's An- 
ſwer to the Condeſcendence: And as that Anſwer was made 
out, and ſubſcribed, by him, it would be proper here to in- 
groſs it. 8 

That ſince the 1756; when the ſaid George Boyd was 
* married to Marjory : Lawrie, Siſter to Helen Laurie, 
* Spouſe to James Ewart, Accomptant in the Royal Bank, 
they had a Variety of Dealings together. That on or a- 
bout September 1762, a Difference aroſe betwixt them, ſo 
that they tranſacted mo Buſineſs, nor even converſed when 
* they met on the Streets,- until the 14th December that Year, 
* when Mr Ewart ſent him a Letter; importing, that he 
*-wanted to ſettle Accounts with Mr Boyd; that if Mr Boyd 
did not chuſe to meet him himſelf, he might ſend his Do- 
„er: Whereupon Mr Boyd, in the Evening of that. Day, 

went to his Houſe, ſettled Accounts with him, and recei- 
ved. a promiſſory Note, of that Date, for L. 100 Sterling, 
in full of all Ewart owed him at that Time; ae, 
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of the Grounds on which Mr Boyd's Diligence proceeded. 
That Mr. Boyd, after this, had no Tranſactions with, nor 
did he ſpeak to Mr Ewart till the End of February 1 764, 


when he ſent for him to the Houſe of Thomat Nicol/on 


Vintner, as it now appears, to make up Matters, ſo as to 
borrow Money from him, and told him, that he was ſorry 
for the Difference which had ſubſiſted, but that it ſhould 
now be at an Edt. | 

„That, upon the 14th March 1764, Ewart ſent Mr Boyd 
a Card, deſiring the Loan of what Money he had for two 
Days. Accordingly Mr Boyd, though ſtraitened for Mo- 
ney at that Time, thinking, on a Refuſal, Mr Ewart 
might withdraw his Credit, as Cautioner for him in a Caſh- 
account with the Old Bank, drew thereon for L. 114 Ster- 
ling, and delivered the Draught to Mr Ewart, on this Pro- 
viſion, that he ſhould be repaid in two Days. Several 


« Days elapſing after the Time of Payment, and Mr Boyd's 
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Credit in the Bank being exhauſted by this Draught, and 
having Demands upon him, he, on the 28th March 1764, 
went to Mr Ewart's Houſe, knowing nothing earthly of 
his Affairs, or being in the leaſt ſuſpicious of his Inſolven- 
cy; and he being abroad, Mr Bod inquired at Mrs 
Ewart, if ſhe knew if he could pay the Money borrowed 
a few Days ago; Fo which ſhe anſwered, that ſhe knew 


not, but ſhe heard him ſay, he was much ftraitened for 


Money. That about two Hours after this, Mr Boyd was 
ſent for to Mr. Ewart's : Houſe,” where he told him, he 
could not give him Caſh, but, which was the ſame Thing, 
he would give him Bills accepted by good Men; and gave 
him the following Bills, which he ordered him to indorſe 
to himſelf, and; pay the Sum laſt borrowed, with the for- 
mer IL. 100;' a Note of which Bills Mr Ewart took in his 
Pocket-book. The Bills were, | 


Patrick 
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Patrick Tackſom s, for EG - 80 11 6 
Thomas Peacock's, - — „„ 8S & 0 
William Macghte's, 9 — - 30 © 0 
John Brown's, 6.1 Wilt tw: "80 20 0 
FCronie in Stirling, - - e 
| Ralph Dundas - — - 21 oo 
James Toward, - - — 4 17 6 
Andrew Campbell 3 in Glaſs ow, „ E! 30 0 0 
Thomas Nattray, Marchant, Giggow, — t7-- 23-0 
| James F. ar quharſon, 8 W I. 


— ens 
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E Mr Boyd would have undoubtedly diſcharged the above 
“ Debts; but the Confuſion Mr Ewart was in, made him 
« withdraw without doing it, calling out, there were ſo ma- 
10 ny Demands upon him. 

That towards the Evening of that Day, or next Morning, 
* which. of the two Mr Boyd cannot ſay, he was ſurpriſed to 
hear Meſſ. Hotchkis and Cleg horn, and others, were doing 
„Diligence; and, on further Inquiry, found Mr Ewart 
* had ſtopped Payment. 

Mr Boyd, ignorant of the Law, and as there was no 
© Fraud on his Part, had not the leaſt Doubt of the Indor- 
* ſation being effectual till Monday the 2d April 1764, when 
% he was adviſed theſe Bills would fall under the Act 1696: 
Upon which he cauſed deliver the Bills accepted by Jack- 
* ſon, Peacock, Macghie, Brown, and Gibſon, to James Exu- 
« art; and afterwards Numbers of Ewart's Creditors arreſted 
« in Town and Country. Nay, afterwards there were Ar- 
« reſtments uſed by Mr Macintoſh, this very Purſuer, and 
« MeſT. Fogo and Galloway, in the Hands of William Mac- 
* ge, one of the Accepters, and by others of Ewart's Cre- 


« ditors 
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ditors in the Hands of James F. arquharſon and James Tow- 
ard. 
Mr Boyd, on the 2d April 1764, in virtue of a Libel, 
containing Arreſtment before the Sheriff of Edinburgh, u- 


ſed Arreſtment on the Dependence i in the Hands of the Ac- 
cepters of theſe Bills, wiz. Jackſon, Brown, Peacock, Mac- 


* ghic, and Dundas; alſo in the Hands of Miſs: Katty Ma- 
* ftertan and William Allan; and, on Letters of Arreſtment 
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from the Court of Seſſion, alſo uſed Arreſtments in the 
Hands of Some, Campbell, and Rattray above mentioned, 
In February 1764, James Bouchard. wrote Mr. Boyd, to 
procure him a Bill on London for L. 100, at ſeventy-five 
Days, which at that Date could not be then had from any 
of the Bankers. And though Mr Boyd was not in ſpeaking 


Terms with Mr Ewart, as aforeſaid ; yet he fent his Clerk 


to him for ſuch Bill; and got one drawn by Ewart, and 
accepted by John Armſtrong, for which he inſtantly paid 
L. 100. Mr Boyd indorſed this Bill to Mr Bouchard; and 
it being refuſed at London, was, on 17th April, proteſted, 
and returned on Mr Boyd; and he paid it upon an Aſſign- 
ment from Meſſ. Allie and Laird, with L. 5 Expence and 
Exchange; whereby James Ewart became Debtor to him 
in L. 319 Sterling. 


„By the Return of this Bill, Ewart was baillkrape; and 


Mr Boyd therefore, for his Security, uſed Arreſtments in 
Campbell, Rattray, and Sconze's Hands, which are ſtill ly- 
ing over. 

Mr Boyd, on the 6th April 1764, raiſed a Forthcoming 
before the Sheriff of Edinburgh, againſt the faid Meſſ. Jack- 


„ ſon, Gibſon, Brown, Peacock, Macghie, Allan, and XK atty 


cc 


Maſterton; in which each deponed they owed the Sums in 
their Bills, except Peacock and Macghie, who were held as 
confeſſed, which was afterwards "reſtricted to the Sums in 
their Bills ; and a Diligence was granted againſt. Allan, 
Brown, K. atty Maſterton, and Jachſon, for Production of 

their 
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their Bills, and all others relating to the Proceſs; in conſe- 
quence whereof, and ſhowing the ſame to the ſaid James 
Eurt, he produced the fix Bills before narrated, accept- 
ed by-the Defenders in the Forthcoming: But Katty Ma- 
zrton and William Allan's Bills never were in Mr Boyd's 
Cuſtody; they were recovered in courſe of their deponing. 
in the Forthcoming. | 
«As to what is ſet forth in Mr Ewart's Declaration, Mr 
Boyd denies that he met him on the Street, or told him 
that he was obliged to ſtop Payment, or carried him to 
his Houſe to indorſe him the Bills; or that he knew any 
thing of Ewart's Circumſtance, further than he ſaid, that 
there were great Demands upon him: Nor did Mr Boyd 


know any thing of the Matter but in the Way and Man- 


ner above ſet forth. 


Mr bed alſo denies, that he got any Information from 


Mr Ewart, when and where to arreſt; or that he got any 


Bills or Caſh, other than the Bills accepted by Jackſon, 


(C. 


Peacock, Macghie, Brown, and Gibſon,- Sconie, Dundas, 

Toward, Campbell, Rattray, and Farquharſon. 

Mr Boyd herewith produces two Bills, and the promiſſo- 
Note above mentioned, whereby Ewart became Debtor 


to him in the L. 319 Sterling of Principal above mention- 


ed, beſide Annualrent and Expences. - 

* Mr Boyd condefcends, that he has received the follow- 
ing Sums from the Perſons after named, viz. from Pa- 
trick Fackjon, L. 30; Thomas Peacock, L. 50; William Al- 
lan, L. 19: 13:11; and from Mifs Maſterton, L. 12. 


He has alſo recovered by a Forthcoming, vetore the : 75:2 
“Sheriff of Hadding ton, againſt Archibald Chryſite of Keith, L. 111 13 11 


0 


as Debtor to Ewart, L. 31; and in virtue of another 


. 3e 0 0 
50 0 0 
19 13 11 
19 © 


31 0 


* Forthcoming before the Sheriff of Peebles, againſt Mr Ta., 
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Miniſter of K:/bucho, L. 10, 135. 


Mr Bad has produced in this Proceſs all the Diligence 
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© © raiſed by him; alſo an Arreſtment, at his Inſtance, in the 
* Hands of Andrew Anderſon, Wright in Edinburgh, and Sa- 
* mel Mitchelſon, Clerk to the Signet, as Debtors to Eu- 
N (Signed) Geo. Borp. 
As the Purſuers neither deſired to be heard before the Lord 
Ordinary upon the Facts contained in theſe Anſwers, nor 
gave in any ſpecial Reaſons of Reduction, or other Writings, 
containing the Points or Argument they meant to infiſt up- 
on, the Memorialiſt cannot poſſibly know what Ground the 
Purſuers may take up in their Memorial. Arguments on 
their Side, with any Shew of Relevancy, are not obvious to 
him ; and therefore he will be forgiven in not ſuggeſting 
any, for the mere Pleaſure of pulling them down, but will 
content himſelf with making two or three general Obſerva- 
tions on the Nature of this Caſe, not doubting but that -if 
any thing material ſhall be ſtated againſt him in the Memo- 
rial for the Purſuers, your Lordſhips will give his Counſel an 
Opportunity of either anſwering it in Writing, or from the 
Bar. | | 
{ The firſt Obſervation which the Memorialiſt is to make is, 
| that there was nothing fraudulent in his Conduct, either in 
taking the Bills from Ewart, or in returning thoſe Bills, and 
uſing Arreſtments againſt the Accepters, when he came to 
be informed that his Right to the Bills might be challenged 
on the Account of the Bankruptcy of Ewart. It was lawful 
for him to demand Payment of the Money due to him by 
Ewart, and upon being diſappointed therein, to take the 
next beſt for his Security and Payment, the Indorſements to 
the Bills; and when he was told that thefe Indorſements 
might be ſet afide, by reaſon of the ſubſequent Bankruptcy 
of Ewart, it was certainly neither unlawful nor fraudulent 
in him to return the Bills, and to endeaveur to ſecure himſelf 
in the beſt manner poſſible by the Aid of legal Diligence. 
Another Obſervatioh which occurs on this Caſe is, that the 
Memorialiſt might have retained the Bills, and at the ſame 
time 
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time have ſecured himſelf againſt the Effects of a Challenge 
on account of the Bankruptcy of Ewart, by arreſting in the 


Hands of the Accepters of the Bills as Debtors to Emwart. 
The Law of Scotland, ih caſe of a Bankruptcy, allows every 
Creditor to ſecure his Payment by the Uſe of Arreſtments, or 


other legal Diligences, without regard to the Intereſt of other 


Creditors. But voluntary Conveyances in Security or Pay- 


ment, are ſubject to Reduction, if executed within ſixty Days 


of the Bankruptcy: And therefore, when any Creditor finds 
a voluntary Conveyance made to him, in Hazard of bein 

reduced, he may attach the Debt conveyed by Arreſtment, 
to make his Payment ſecure, in the Event of his voluntary 
Aſſignment being ſet aſide ; and the Arreſtment muſt have 
that Effect, for if the Conveyances are reduced, then the 


Sum in the Arreſter's Hand is properly attached, as belong- 


ing to the Bankrupt. In like manner, if a Debtor ſells or 


delivers Moveables to his Creditor in Security, and is render- 


ed Bankrupt within the ſixty Days, it is competent for the 
Creditor, who ſuſpects that the Sale or Delivery may be chal- 
lenged, to ſecure himſelf, by executing a Poinding -of the 
Goods; and if this was not held to be Law, an innocent 
Creditor, who had been vigilant in endeavouring to ſecure 
Payment, would be put in a worſe Situation than he who 


had done nothing for his Security before the Bankruptcy oc- 


The only other Obſervation that the Memorialiſt ſhall give 
your Lordſhips the Trouble of at preſent is, that the Purſuer 


Mr Macintoſh, and others of the Creditors, did arreſt in the 


Hands of ſeveral of the Accepters of the Bills in queſtion, 
and in the Hands of other Perſons indebted to'the Bankrupt 
both in the Counties of Nithſdale, Stewartries of Kirkcud- 
bright, Annandale, and Shire of -Edmburgh, prior to the Me- 
morialiſt's arreſting. From whence it is at leaſt clear, that 


the Memorialiſt had no partial Notice from the Bankrupt of 


the Perſons who were indebted to him, in order to the Me- 
| morialift 
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morialiſt obtaining a Preference, as has been ſaid by the Pur- 
ſuers. 

Upon the whole, as it is evident that there was neither 
Fraud nor Colluſion between the Memorialiſt and the Bank- 
rupt; ſo it is hoped your Lordſhips will be of Opinion, that 
there is neither Law nor Reaſon for depriving the Memorial- 
iſt of the Benefit of the Arreſtments that were uſed by him. 


In reſped whereof, NC * 


JA. MONTGOMERY, 
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